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Pedepar:

1. Incepranis 3ocepeikeHa Ha BCE6iYHOMY aHasli3i 3MiCTy Ta CYTHOCTI 06'€KTUBHHUX Cy0'€KTUBHUX XapaKTEPUCTUK

KPMMiHaJIBHOTO IIPaBONOPYLIEHHS, NependadeHoro crarrero 162 KpuminaabHoro kogekcy Ykpainu. Y po6ori

BUBYAIOTHCS KJIIOYOBi CYIIEPEYHOCTI Ta HETOUHOCTI Y (POPMYJIIOBAHHSIX BiJIOBIHOTO KPMMiHAIBHOTO

3aKOHO/IaBCTBA, a TAKOXK IPOIIOHYIOTHCSI KOHKPETHI peKoMeHaallii AJ1s1 1oro BAOCKOHaIeHHs. Bu3HaueHo 06CTaBuHU

(migcTaBy) coliasbHOI 0OYMOBIIEHOCT], 10 MiCTAThCS y €T. 162 KK Ykpainu: cycnisbHa Hebe3neka IisiHHS;

CIiBBiJHOLIEHHS [NIO3UTUBHUX i HETATUBHUX HACJIiKiB BCTAHOBJIEHHS KPUMIHAJIbHOI BifTIOBiaJIbHOCTI; TUIIOBICTb i

IOCTATHS IOUIMPEHICTh aHTUTPOMAZICHKOI TOBEiHKY, ajie 3 ypaxyBaHHSIM CTYIIeHs! IXHbOI CYCIIijIbHOI Hebe3NeKy;

IVHaMiKa CyCHiJIbHO HeOe3NeyHHUX JisiHb; 3a0e3eYeHHs IepKaBoIo 3aXMCTy KOHCTUTYLIMHUX [1paB Ta CBOOO

JIIOVHY i rpoMafsiHNHA, TepenoadeHux posainom I Konctutyuii Ykpainu. JloBeneHo, 1110 BCTAHOBJIEHHS



KPMMiHaJIBHOI BiJIOBiAANBHOCTI 332 IOPYLIEHHS HEOTOPKaHHOCTI xXuTia (cT. 162 KK Ykpainn) e conianbHO
0OYMOBJIEHUM i BUNIpAaBAAHUM. 3aCTOCYBaHHS KPMMiHA/JIbHOIIPABOBUX 3aXO/IiB Y JAaHOMY BUIAJKY BUIIPABIAHO,
OCKIiJIbKM BOHHM 3a0€3I1e4yI0Th 3aXMUCT GyHIAMEHTAIbHUX L[iHHOCTEN CYCIIiNbCTBA. 3aIIPOIIOHOBAHO €TaIU
CTaHOBJIEHHS Ta PO3BUTKY KPMMiHaJIbHOIIPABOBOI'O OXOPOHM Ta PETyJIIOBAaHHS IPABa HA HEJJOTOPKAHHICTb
IIPUBATHOTrO XUTJA: nepimuit etan (19171921 pp.), mig yac sSIKOro rapaHTii HeJOTOPKAHHOCTI XKUTJIA OYJIM 3aKpilljeHi
Jijile Ha KOHCTUTYLIMHOMY PiBHi, ajie He oTpUMasIy IIPakTUYHOI peasizallii, 30kpema y cdepi KpuMiHaIbHOTO
npasa. [Ipyruii etarn (19221960 pp.), Kosiu paAsHCbKA ileosIorid, sika 3anepedyBaja BifMiHHOCTI Mi’K OCOOUCTUM i
cycninibHAM, (aKTUYHO HiBesoBasa Le npaso. Tperiit etan (19602001 pp.), KO 3'IBIISIIOTbCSI KpUMiHAJIbHOIIPABOBI
HOPMH, CIIPSIMOBAaHi Ha 3aXUCT OKPEMUX aCIeKTiB IPUBATHOTO XUTTs. YeTBepTuii erar (3 2001 p. 1O CbOTrOIEHHS),
SIKUI [TOCTABUB I1iJl KpMMiHa/IIbHMI 3aXMCT TaKy 6a30BYy CKJIQZOBY IIPaBa Ha MOBAry /10 IPUBAaTHOTO Ta CiMEMHOro
SKUTTS, K HELOTOPKAHHICTh XXUTJIA. [JoBEJEeHO, 110 KPMMiHAJIbHOIIPaBOBAa OXOPOHA [IpaBa Ha HEJOTOPKAHHICTh
KUTJIA B YKpaiHi npoiia CKIaqHui IUISX, SIKUH BioOpaskae CyTTeBi BiIMIHHOCTI MiX TOTaJIiTApHUM i TPaBOBUM
Ilep’KaBHUM YCTPOEM, Jie [ToBara o Ipas i cBOOOJ, JIIOMHY € KJII0YOBOIO LIiHHICTIO. Y KOHTEKCTi pe)OpMyBaHHS
KpUMiHa/JIBHOTO 3aKOHOJIaBCTBA YKpaiHM OO PYHTOBAHO [IOL/IbHICTb afjanTalii yCHilHUX IPAKTUK iIHO3EMHUX
Iep>aB. 3alIpOIIOHOBAHO BPaxXyBaTH MOXJIMBICTb IOPYIIEHHS HEJOTOPKAHHOCTI KUTJIA HE TiJIbKYU LJISIXOM
aKTUBHUX [Iii, ajie ¥ MJIIXOM YTPUMAaHHS Bif, [iif, 110 MOJISITAIOTh Y HEIIPaBOMipHOMY IepeOyBaHHi Y KUATJIO
ki1acuQikyBaTy [IOPYIIEHHS HEJOTOPKAHHOCTI KUATJIA 200 iHIIOTrO BOJIOiHHS OCOOM SIK 3JI0YMH, 11O MifJisIrae
IIPUBAaTHOMY OOBMHYBAuY€HHIO. YCTaHOBJIEHO, 1O 6€3110CcepeiHiM 00'€KTOM KPMMIHAJIBHOTO NIPABOIIOPYIIEHHS,
nepegbadeHoro cT. 162 KK Ykpainu, e cycnisibHi BifHOCHHY, 10 PEryol0Th peaisaliiio npaBa 0co6U Ha IpUBaTHE
SKUTTS1, 30KPEMa, Y KOHTEKCTi 3a6e31e4eHHs] HeJOTOPKaHHOCTI ii xuTa abo iHmoro BosoaiHH. [ToTepninum
BM3HAETHCS He JIMIIIEe BJIACHUK, a 1 0003, 1Ka (aKTUYHO KOPUCTYETHCS )KATJIOM UM iHIIMM BOJIOLiHHSIM Ha
3aKOHHUX IificTaBax. [[peiMeTOM KpUMiHaIBHOTO TPAaBONOPYLIEHHS 3a CT. 162 KK Ykpainu € xxutso abo iHme
BOJIOJIiHHS 0cobu. Yepes HeBiAnoBinHicTh Ha3Bu CT. 162 KK ii 3micTy Ta po36i’KHOCTI B TPaKTyBaHHI IIOHSTb «KUTIO»
Ta «iHIIE BOJIOJiHHS», 3alIPOIIOHOBAHO 06'€AHATH iX B OJJMH TEPMiH «BOJIOLiHHS», 1110 3pOOUTH 3aCTOCYBAaHHSI HOPMU
6i7IbII IOCJIiZOBHUM. YCTAHOBJIEHO, IO 3arajlbHa CTPYKTypa 06'€KTUBHOI CTOPOHM KPUMiHAJIbHOTO
IIPABOIOPYLIEHHS, PErJIaMeHToBaHoro cT. 162 KK Ykpainu, xapakrepusyeTrbcsi GOpMaJbHUM CKIa0M Ta
IIPOSIBJISIETHCS B OAHOMY 3 YOTUPbOX aJIbTEPHATMBHUX BaPiaHTIB [isHb: HE3aKOHHE NIPOHUKHEHHS; HE3aKOHHE
IIPOBEJEHHS B HUX OIJISINY UM OOIIYKY; HE3aKOHHE BUCEJIEHHS UM iHIIi [iji, 1110 NOPYIIYIOTh HEJOTOPKAHHICTb XXUTJIA
rpoMafsiH. 3aKOHOJABCTBO Ta [IPABO3aCTOCOBHA MIPAKTHKA POLOBXYIOTh (POPMYBATU €[IMHE PO3YMiHHS LMX i, a
HAyKOBa JOKTPUHA IPOIOHYE PO3MKPUTH MeXKi BiTl[TOBiIasbHOCTI /171 MOBHIIIOr0 3aXMCTY IIpaBa 0OCOOM Ha
HEeJIOTOPKaHHICTb XXUTJa. Bu3HaueHo, mo cy0’eKTOM KpUMiHaJIbHOTO IIPaBOINOPYLIEHHS, llepeadadeHoro cT. 162 KK
Ykpainy, BucTynae 6yapsaka ¢izuyHa gie3gatHa ocoba, o gocsiria 16 piyHoro Biky. KpumMiHasibHe IPaBONOPYIIEHHS
MOe OyTU BUMHEHE SIK ITPUBATHOIO 0COOOI0, TaK i CIIy>KO0BOIO, 1110 PO3TIITAETHCS K 00TSIKyI04a OOCTaBUHA.
BusHaueHO 03HaKM Cy0’'eKTa KpMMIiHaJIbHOTO IIPaBOIIOpYIIeHHS, ependadeHoro cT. 162 KK Ykpainu. 3rinHo 3 4. 1 cT.
162 KK YkpaiHu cy6’eKT KpUMiHaJIbHOTIO ITPAaBOIIOPYLIEHHS — 3arajlbHUM, 3rigHo i3 4. 2 - cneuianpHuil. lllomo
XapaKTePUCTUKU Cy6'€KTUBHOI CTOPOHU KPUMiHAJIIBHOTO ITPABOIIOPYLIEHHS, iepenbdadeHoro cT. 162 KK Ykpainuy,
3a3HAY€HO, 1[0 BOHO MO>K€ OyTH BUMHEHE JIMLIE 3 IPSIMUM YMUCJIOM, TOZi SIK MOTHUB i M€Ta, X04 i €
(aKkyJIbTaTUBHMMUY, BiJlirpaloTh BRKJIUBY POJIb Y KpPUMIHAJIbHOIIPABOBIi OLjiHILj fisHHA. JloBe[leHO, 110 €JIeMEHTH, SIKi
BKa3YIOTb Ha [TOCATaHHS HA HEJOTOPKAHHICTD XXUTJIA, QirypyloTsh He JiMlle Yy crenjanizoBanux craTtsix KK Ykpainuy,
asie 11 y iHIIMX HOpMax (30kpema, cT.cT. 163, 182, 356, 294, 185, 186, 187, 2701 KK Ykpainu, a TakoX y IesKUX
[IPaBONOPYLIEHHSX y cepi ci1y>k60B0i Ta mpodeciiiHoi AisbHOCTI

2. The dissertation focuses on a comprehensive analysis of the content and essence of the objective and subjective
characteristics of the criminal offense provided for in Article 162 of the Criminal Code of Ukraine. The work
examines key contradictions and inaccuracies in the wording of the relevant criminal legislation, and offers
specific recommendations for its improvement. The circumstances (grounds) of social conditionality contained in
Article 162 of the Criminal Code of Ukraine are determined: social danger of the actno the ratio of positive and
negative consequences of establishing criminal liabilityn typicality and sufficient prevalence of antisocial behavior,
but taking into account the degree of their social dangern the dynamics of socially dangerous actso ensuring by the



state the protection of constitutional rights and freedoms of man and citizen, provided for in Section II of the
Constitution of Ukraine. It is proved that the establishment of criminal liability for violation of the inviolability of
housing (Article 162 of the Criminal Code of Ukraine) is socially conditioned and justified. The use of criminal law
measures in this case is justified, since they ensure the protection of the fundamental values of society. The stages
of the formation and development of criminal law protection and regulation of the right to the inviolability of
private housing are proposed: the first stage (19171921), during which guarantees of the inviolability of housing were
enshrined only at the constitutional level, but did not receive practical implementation, in particular in the field of
criminal law. The second stage (19221960), when the Soviet ideology, which denied the differences between the
personal and the public, actually leveled this right. The third stage (19602001), when criminal law norms appear
aimed at protecting certain aspects of private life. The fourth stage (from 2001 to the present), which placed under
criminal protection such a basic component of the right to respect for private and family life as the inviolability of
housing. It is proven that the criminal law protection of the right to inviolability of housing in Ukraine has gone
through a difficult path, which reflects the significant differences between the totalitarian and legal state system,
where respect for human rights and freedoms is a key value In the context of reforming the criminal legislation of
Ukraine, the expediency of adapting successful practices of foreign states is substantiated. It is proposed to take
into account the possibility of violating the inviolability of housing not only through active actions, but also by
refraining from actions consisting in unlawful stay in housingp to classify the violation of the inviolability of housing
or other possession of a person as a crime subject to private prosecution. It is established that the direct object of
the criminal offense provided for in Art. 162 of the Criminal Code of Ukraine is social relations that regulate the
exercise of a person's right to private life, in particular, in the context of ensuring the inviolability of his housing or
other possession. The victim is recognized not only as the owner, but also as a person who actually uses housing or
other possession on legal grounds. The subject of a criminal offense under Art. 162 of the Criminal Code of Ukraine
is housing or other possession of a person. Due to the inconsistency of the name of Art. 162 of the Criminal Code of
Ukraine with its content and the discrepancy in the interpretation of the concepts of "housing" and "other
possession", it is proposed to combine them into one term "possession”, which will make the application of the
norm more consistent. It has been established that the general structure of the objective side of the criminal
offense regulated by Art. 162 of the Criminal Code of Ukraine is characterized by a formal composition and
manifests itself in one of four alternative options for actions: illegal entryn illegal inspection or searchuo illegal
eviction or other actions that violate the inviolability of citizens' housing. Legislation and law enforcement practice
continue to form a unified understanding of these actions, and scientific doctrine suggests expanding the
boundaries of responsibility for more complete protection of the individual's right to inviolability of housing. It is
determined that the subject of a criminal offense provided for in Art. 162 of the Criminal Code of Ukraine is any
physically capable person who has reached the age of 16. A criminal offense can be committed by both a private
person and an official, which is considered an aggravating circumstance. The characteristics of the subject of a
criminal offense provided for in Art. 162 of the Criminal Code of Ukraine are determined.
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